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TOPICS

1. Key principles

 Capacity, supporting capacity, capacity assessment 

2. Planning for future incapacity

 Health and financial matters

3.  Decision-making when a person can’t make their own 

decision

 Substitute decision-makers



CAPACITY AND ITS LEGAL SIGNIFICANCE

 Capacity – the ability to make a decision for oneself

 Legal significance

 How we exercise autonomy and self-determination

 Necessary for legally valid consent to healthcare

 We have legal rights to plan in advance for loss of capacity



ASSUME CAPACITY

 The law assumes adults are able to make their own 

decisions

 “[e]very human being of adult years and sound mind has a 

right to determine what shall be done with his own 

body”

 Schloendorff v Society of New York Hospital (1914) 211 NY 125, Cardozo J

But what about a diagnosis of dementia?



NATIONAL DECISION-MAKING PRINCIPLES

 Everyone has an equal right to make decisions and to have their 

decisions respected.

 Persons who need support should be given access to the support 

they need in decision-making.

 A person’s will and preferences must direct decisions that affect 

their lives.

 There must be appropriate and effective safeguards in relation 

to interventions for persons who may require decision-making 

support.



A PERSON HAS CAPACITY IF THEY ARE ABLE TO:

 understand the facts or information about a decision

 understand the choices available

 understand what will or could happen from making a decision

 use reason to weigh the risks and benefits of a decision

 clearly communicate consistent decisions

Judge capacity by the process of decision-making, not 

whether you agree or disagree with the decision.



CAPACITY CAN BE SUPPORTED

 Information 

 Time

 Physical environment

 Stressors 

 Physical health

 Trusted support person(s)



BEING A SUPPORT PERSON

 helping someone make their own 

decisions so they have control over things 

that are important to them

 gather information

 help person understand options and express 

decision

 advocate for implementation



https://cdpc.sydney.edu.au/research/

planning-decision-making-and-

risk/supported-decision-making/



THE LEGAL POSITION IN NSW AND VICTORIA

NSW: proposed Assisted 

Decision-making Act



DIFFERENT KINDS OF DECISIONS

In-the-moment decisions

 healthcare

 money or property 

 accommodation  

 other day-to-day decisions

Future-oriented decisions

 making a will

 making an advance directive

 appointing an enduring representative



“This person lacks capacity.”

Capacity for what specific decision?

How has capacity been supported?

Is it likely capacity will be regained?



CAPACITY REQUIRES CASE-BY-CASE ASSESSMENT

Capacity is:

 domain specific

 decision specific

 time specific

Assessment may be:

 Informal – by family, carer

 Formal – health and/or 

legal professional

Specific legal ‘tests’ may apply to assessing 

capacity for certain kinds of decisions.



LEGAL TESTS

Scott v Scott [2012] NSWSC 1541: “the 
concept of mental capacity must be 
assessed relative to the nature, terms, 
purpose and context of the particular 
transaction” or decision 

 example: making a will (testamentary 
capacity)

 understand nature and effect 

 extent of assets

 possible beneficiaries

 not a deluded or poisoned mind



FORMAL CAPACITY ASSESSMENT

 Assessment by medical / health specialist

 Information to guide the assessment:

 Person’s background

 Decision or activity for which capacity needs to be determined

 Relevant medical information

 Information about person’s social or living circumstances

 Person’s values and preferences



UNWARRANTED ASSESSMENT REQUESTS?



OVER 50% OF REQUESTS ARE UNWARRANTED



• 45 older hospital patients where capacity was in question; 

guardianship order made in 44/45

• delays in or absence of appropriate capacity assessment

 

• factors contributing to impaired capacity

• dementia

• falls, dehydration, malnutrition, delirium

• medication mismanagement

• lengthy hospital stay

• family discord, abuse of older person



HOW DO PEOPLE EXPERIENCE CAPACITY 

ASSESSMENT?

 Benefits: helpful, a relief, revealed the truth, united everyone

 Harms: demeaning, made the situation worse, caused disharmony

 Justice: fair, voluntary, involved trickery, coercion

 Process: clearly explained, thorough, confusing, intimidating

Need for clear explanation about capacity 

assessment process and what to expect.



PLANNING FOR FUTURE INCAPACITY
HEALTH AND FINANCIAL MATTERS



ADVANCE PLANNING 

 A process of thinking about, discussing and documenting 

your values and preferences.

 Focused on future situations when you are unable to 

make and communicate your own choices.

 Healthcare: What types of care would you want to 

receive? What outcomes would you consider acceptable?

 Financial: How do you want your finances managed? For 

what purposes do you want your money used? 



LEGAL ASPECTS

 Appointing an enduring 

representative

 Enduring guardian – health and personal 

decisions

 Enduring power of attorney – financial 

and property decisions

 Preparing an advance directive



https://www.nsw.gov.au/family-and-relationships/end-of-life-planner



ENDURING GUARDIAN

 An Enduring Guardian has the legal authority 

to make health and lifestyle decisions

 May be one or more people

 Can specify the types of decisions the 

Enduring Guardian can make



APPOINTING A GUARDIAN

 Complete Appointment of Enduring Guardian form

 Specify the decisions the Guardian can make 

 Give other directions

 consult with specific people before making a decision

 follow Advance Healthcare Directive

 Form must be signed by Guardian and witnessed



ADVANCE CARE DIRECTIVE

 States values, wishes and 

preferences for care

 Records directions about 

specific treatments

 Comes into effect when person 

not able to make and express 

decisions



CASE SCENARIO – MR A

 A man completes a ‘worksheet’ provided by his Jehovah’s 

Witness congregation

 he indicates that he refuses blood transfusions and dialysis 

 One year later, he is admitted to hospital suffering from septic 

shock and respiratory failure

 Doctors put him on mechanical ventilation and kidney dialysis 

to sustain his life

 The worksheet is subsequently brought to their attention



NSW SUPREME COURT DECISION

“A person may make an ‘advance care directive’: a statement that 

the person does not wish to receive medical treatment, or medical 

treatment of specified kinds. If an advance care directive is made by 

a capable adult, and is clear and unambiguous, and extends to 

the situation at hand, it must be respected. It would be a battery 

to administer medical treatment to the person of a kind prohibited 

by the advance care directive.”

Hunter and New England Area Health Service v A [2009] NSWSC 761



PRINCIPLES

 “right of a capable adult to refuse medical treatment”

 “not concerned with any such notion as ‘the right to die’” [para 4]

 “common law recognises two relevant but in some cases 
conflicting interests:

 a competent adult’s right of autonomy or self–determination: the right to 
control his or her own body; and 

 the interest of the State in protecting and preserving the lives and health of 
its citizens.” [para 5]

 “a medical practitioner confronted with a clear choice made by a 
competent adult on the basis of social, religious or moral values 
must respect that choice, even though the practitioner does not 
share the values underpinning it” [para 14]



INTERPRETING A DIRECTIVE

“…if there is any real doubt as to the sufficiency of an advance refusal of medical 
treatment, the court should undertake a careful analysis. But the analysis should start 
by respecting the proposition that a competent individual’s right to self-
determination prevails over the State’s interest in the preservation of life
even though the individual’s exercise of that right may result in his or her death. An 
over-careful scrutiny of the material may well have the effect of undermining or 
even negating the exercise of that right. 

It is necessary to bear in mind that not all those who execute advance care directives 
are legally trained. Their words should not be scrutinized with the care given to a 
particularly obscure legislative expression of the will of Parliament. On the other 
hand, particularly bearing in mind the likely consequences of upholding an apparent 
exercise of the right of self-determination, the court must feel a sense of actual 
persuasion that the individual acted freely and voluntarily, and intended his 
or her decision to apply to the situation at hand. … It cannot be correct to 
recognise, on the one hand, an individual’s right of self determination; but, on the 
other, effectively to undermine or take away that right by over-nice or merely 
speculative analysis.” 

Hunter and New England Area Health Service v A [2009] NSWSC 761, para 36, 37



REALITY CHECK

 Low uptake of advance care directives

 Someone else making a directive for a person

 Directives disregarded

 Variable quality and uncertain validity





POWER OF ATTORNEY

 A legal document appointing a 
person or organisation to 
manage your financial and legal 
affairs while you are alive

 e.g. money, bank accounts, shares, 
real estate

 You can give instructions

 Does not cover health or 
lifestyle decisions

 Ordinary Power of Attorney 

 acts on your behalf for specific 
times or situations 

 e.g. during an overseas trip or a 
hospital stay

 ceases if you lose capacity

 Enduring Power of Attorney 

 continues to apply if you lose 
capacity



DECISION MAKING FOR A PERSON WHO 

CAN’T MAKE THEIR OWN DECISIONS
WHO DECIDES?



SCENARIO



WHO IS THE DECISION-MAKER?



PERSON RESPONSIBLE (NOT ‘NEXT OF KIN’)

1. Guardian – appointed by person or NCAT

2. Spouse – wife, husband, de facto partner; where more 

than one person fits definition, most recent person 

3. Person who provides care (not paid)

4. Close friend or relative



BECOMING  A SUBSTITUTE DECISION-MAKER

Ideally, the substitute decision-maker should be:

 available (live in the same city or region) or readily contactable

 willing to discuss and understand the person’s values and wishes 

 able to support decision-making where possible

 comfortable talking to doctors, other health professionals and 
family members

 able to advocate for the person

 prepared to make decisions clearly and confidently on the 
person’s behalf, based on their own values and preferences



SUPPORTERS 

AND 

DECISION-

MAKERS





SUMMING UP



HNE COMMUNITY 
HEALTHPATHWAYS

https://hne.communityhealthpathways.org/

Username: hnehealth

Password: p1thw1ys

http://patientinfo.org.au/

No password required

https://hne.communityhealthpathways.org/13454.htm
http://patientinfo.org.au/






QUESTIONS?

 Thank you
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